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The Importance of Commercial Arbitration 
By Moses H. GrossMAN 


HAVE been asked to discuss with you “the importance of arbitration”, 

and I am particularly glad to do so for a very special reason. In Septem- 
ber, 1926, ten years ago, I had the pleasure of addressing the annual meeting 
of the American Society of Certified Public Accountants in Washington. It 
was in that same year, 1926, that the American Arbitration Association was 
organized, a consolidation of the then existing arbitration organizations into 
the present .\ssociation. 

At this particular time, the American Arbitration Association is cele- 
brating the tenth anniversary of its birth, and many of you have attended 
some of the meetings which have been held as a part of that celebration. I 
feel that the best way in which I can urge “the importance of arbitration” 
is to tell you something of what has been accomplished during the ten years 
of the Association’s life, in other words, to reverse the usual procedure and 
render an accounting to you. 

Many of you are familiar with the progress which arbitration has made, 
for the accountant’s connection with arbitration has been one of almost 
continuous service during these ten years in which arbitration has developed 
so rapidly. With the possible exception of the lawyers, accountants have 
been more actively interested in this development and growth, than members 
of any other profession. 

This interest and service have been all the more impressive since the 
accountant has been in a particularly advantageous position to observe the 
benefits and the practical advantages of arbitration clauses in contracts. His 
information as to a business man’s profit and loss resulting from the use of 
arbitration as compared with litigation, comes from an indisputable source, 
the business ledger. 

The Association is happy to acknowledge the invaluable assistance and 
support which arbitration has had from your great profession. Yeoman 
service has been rendered by the late Edward L. Suffern, the first Chairman 
of the Accountant’s Committee of the old Arbitration Society of America, 
and the late Homer A. Dunn, for so long the Chairman of your National 
Committee and Chairman of the American Society’s Committee; by Harold 
Dudley Greeley, by Colonel Robert H. Montgomery, a fellow-member of our 
board of directors; Mr. Hughes, your President; Homer Pace; Dr. Joseph J. 
Klein; William F. Weiss; Charles E. Mather; that apostle of good-will, 
J. Pryse Goodwin, and many others whose names I would ‘like to mention. 

These are some of the achievements which this group of men have helped 
us to bring about in our ten lusty years: 

We have established a national system of tribunals, operated from New 
York, under standard rules, with facilities in 1600 cities, for the relief of 
business from the burdens of commercial litigation. 

We have created a national panel of 7,000 arbitrators, 1,700 of whom 
are in New York City alone. This panel is composed of outstanding ac- 
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countants, and other professional and business men, of the highest eminence 
and experience, who answer the call of business when arbitrators are needed. 
Their service, without compensation, is their contribution to keeping peace 
in industry. 

We have established an inter-American system of arbitration under an 
Inter-American Commercial Arbitration Commission, with tribunals in every 
American Republic, so that any American business man, engaged in Central 
or South American trade, can be rid of disputes with safety and economy. 

We have widened the scope of arbitration from a small-claims remedy, 
to cases involving millions of dollars, demonstrating that arbitration is as 
effective when hundreds of thousands of dollars are in doubt, as when ten 
dollars are in dispute. 

We have had submitted to our Tribunal for arbitration 6,000 business 
controversies, ranging in subject-matter from the now-famous ‘Act of God” 
baby case (remembered whenever Helen Hayes is mentioned), to a con- 
troversy between buyers and sellers of $500,000 Alleghany Corporation pre- 
ferred stock. I am proud to report that the awards of arbitrators were 
upheld in every one of the few cases taken into the courts. 

We have demonstrated the efficiency of arbitration in differences between 
employers and employees, such as in the shoe industry in Brooklyn, where 
we have disposed of disputes between manufacturers and members of the 
union under the terms of an existing agreement. 

We have extended the use of arbitration clauses to contracts for im- 
portant public works, the most notable of which is the contract for the 
construction of the bridge over Lake Champlain, from New York to Vermont, 
referring disputes to arbitration under the rules of the Association. In New 
York City the Port Authority, which is responsible for such important 
projects as the George Washington Bridge, uses an arbitration clause in all 
of its contracts. While certain governmental agencies may not refer matters 
to arbitration, there are others such as boards of education and those created 
for construction of various public works such as sewerage plants, public 
incinerators, etc., which are more and more coming to the use of arbitration. 
Recently, the State Mortgage Commission submitted the question of the 
propriety of certain changes, in connection with the reorganization of a 
property under a bond issue, to three arbitrators appointed from the panel 
of American Arbitration Association. One of the accountants seated in this 
audience was present and took part in that proceeding. 

We have extended arbitration into international trade, through co- 
operative arbitral facilities established with American Chambers of Com- 
merce in Europe, thereby disposing, by arbitration, of controversies relating 
to products of Czechoslovakia; silks and velvets from Germany; wines from 
France; linens from Belgium; straw-hats from Japan and furs from China. 
Even far-away Addis Ababa is represented in the record by a disputed ship- 
ment of leopard skins. 

We have rallied members of the Bar to arbitration, to a poini where co- 
operation and support have replaced indifference and opposition. Every 
important Bar Association in New York City now has an arbitration com- 


m 
h 
al 
tl 
m 
at 
af 
la 
tr 
g 
ir 
tl 
S 
ir 
si 
al 
y 
in 
ti 
m 
ac 
al 
ye 
sa 
tk 
A 
th 
he 
m 
hz 
sk 
ac 
hz 
to 


mittee, that is helping to reduce litigation and relieve court congestion, and 
hundreds of lawyers submit and argue cases before arbitration tribunals, and 
also sit as arbitrators. 

We have relieved congested calendars in the lower courts of this City, 
through the efforts of a special committee of lawyers, under whose auspices 
more than two thousand damage and negligence cases, pending in the courts, 
have been referred to our Tribunal for arbitration by insurance companies, 
at the same time providing prompt relief for injured claimants, who can ill- 
afford to suffer the law’s delays. 

We have increased the number of modern and adequate state arbitration 
laws, which uphold the validity and provide for the enforceability of arbi- 
tration clauses. Four states had such laws in 1926. Today this list has 
grown to thirteen states, which are responsible for 56 per cent of American 
industrial products. There is, in addition, the United States Arbitration 
Law, for disputes in maritime cases or between residents of different states. 

We have formed a National Council on Trade Agreements (following 
the abandonment of codes of fair competition as a result of the United States 
Supreme Court decision), for the purpose of assisting trade associations and 
industrial groups desirous of carrying forward the standards of fair trade- 
practices established under codes. As a result of the Council’s efforts, a con- 
siderable number of voluntary trade agreements have incorporated arbitration 
provisions as a practicable means of self-government. 

Our code of arbitration practice and procedure is the first published 
anywhere in the world. We have also issued American and International 
year books and other arbitration publications, for the use of students, 
teachers and others interested in the subject. Our headquarters, established 
in New York City, are regarded generally as the clearing house for arbitra- 
tion information. 

These accomplishments have been made possible only through your co- 
operation. You have played an important part in the education of business 
men with whom you come in contact, and who naturally look to you for 
advice and counsel as to the best methods of carrying on their business 
affairs. You have carried this education to your associates as well. 

You have served many times as arbitrators, particularly in cases where 
your own distinctive training, knowledge and experience have been neces- 
sary in untangling complicated controversies or arriving at awards through 
the use of intricate calculation. In fact, in many cases submitted to the 
American Arbitration Association, the parties have specifically stipulated 
that one or more members of the board of arbitrators be accountants, and 
have selected such members from the panels of possible arbitrators sub- 
mitted to them. This has been particularly true in cases where a dispute 
has arisen out of the liquidation of a business, a partnership dissolution or a 
sharing of profits or, more probably, losses. And frequently, when not 
actually serving as an arbitrator in such cases, the accountant’s services 
have been requisitioned by the arbitrators, with the consent of the parties, 
to collaborate in solving the problems submitted and arriving at a fair award. 

In this connection the question has been raised as to whether it is fair 
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to ask accountants to serve as arbitrators without compensation. I think 
the best answer to that question is to point out the low cost of arbitration in 
this country, as administered by the American Arbitration Association, 
which has only been possible because arbitrators contribute their time as a 
matter of public service. One ot the striking features of arbitration’s success 
in the United States is the willingness of important business leaders to serve 
on an honorary basis, and arbitration needs honor men. 

There is nothing in the rules of the American Arbitration Association to 
prevent the payment of fees to arbitrators under certain conditions, but it 
would obviously be unfair and unwise to have any one class or group of 
arbitrators on our National Panel of Arbitrators serving on a fee basis, while 
the others served without compensation of any kind. The Association appre- 
ciates this sacrifice which business men are willingly making to commercial 
peace and endeavors to make the demands for their services so light as not 
to be a burden or an encroachment upon their business activities. 


The fact that there are now thirteen states with adequate arbitration 
laws, as well as a Federal Arbitration Law, is due largely to the assistance 
of accountants in these states. Because he sees the value of legislation 
which will make valid and enforceable, not only agreements to arbitrate 
existing disputes, but agreements to submit to arbitration controversies which 
may arise in the future, the accountant has been willing and eager to work 
for such laws. 

And the proof of the accountant’s belief in arbitration has been his will- 
ingness to submit his own differences to arbitration. He has found this 
method of disposing of his misunderstandings with his clients not only a 
prompt and effective one, but a dignified, private procedure which conserves 
the friendly relations between him and the client. 

Certainly there is no group of men more informed of the ebb and flow 
of business generally, nor one which has an opportunity to observe more 
closely the ways in which arbitration and the use of arbitration clauses fit 
themselves into the scheme of modern business methods. 

With industry on all sides adopting progressive and protective measures, 
the accountant is in a better position than ever to bring to his client’s atten- 
tion the existing facilities for arbitration, the advantages of using these 
facilities when he has a controversy, and the protection afforded his product 
or his business by the use of an arbitration clause in his written agreement. 


Although the phraseology of the arbitration clause may vary to meet 
the needs of the contract and the desires of the parties, there are certain 
essential features that should be included to comply with the requirements 
of arbitration laws. The Association has prepared a standard form of arbi- 
tration clause which is now being included in thousands of written contracts 
through the country. It is as follows: 

“Any controversy or claim arising out of or relating to this contract or 

the breach thereof, shall be settled by arbitration, in accordance with 

the rules, then obtaining, of the American Arbitration Association, and 
judgment upon the award rendered may be entered in the highest court 
of the forum, state or federal, having jurisdiction.” 
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This clause, or an adaptation of it, is being used, for example, in the 
purchase order forms of large department stores, in the standard form of 
contract between warehouses and customers for whom they move or store 
belongings, in contracts between actors and producers, in the customers 
agreements of many stock exchange firms, in agreements between manu- 
facturers and buyers of woolens, in building and construction contracts, and 
in many other types of commercial agreements. 

The accountant can carry the service to his client still further by advis- 
ing him, or seeing that he secures advice, so that the arbitration clause or 
the arbitration agreement is properly drawn to meet all requirements. If it 
is not, there may be trouble, as an accountant learned when he tried to arbi- 
trate a controversy in which he was involved. His experience illustrates the 
danger of entering into an arbitration agreement unless definite rules are 
designated to govern the procedure and prevent lapses in the proceeding. 

For example: a firm of accountants had a suit pending in the City Court 
of the City of New York for the recovery of fees claimed to be due them 
for services rendered. An effort on their part to have the claim arbitrated 
resulted in the parties entering into an informal submission agreement, where- 
in each named an arbitrator, the two to select a third by mutual agreement. 
The agreement provided that “the arbitrators shall, after having taken the 
oath as arbitrators, prescribed by law, proceed with all convenient speed to 
hear the evidence and arguments of the respective parties hereto”, with the 
further provision that their award should be made within sixty days from 
and after the date of the agreement, unless extended by consent of the parties. 

When the two designated arbitrators were unable to agree upon a third 
arbitrator, the Arbitration Committee of the American Arbitration Tribunal 
was requested by one of the parties to submit a list of names from its panel, 
from which a third arbitrator might be selected. Because members of this 
panel may serve only in cases submitted to the Tribunal, a condition of their 
acceptance to serve as arbitrators adopted for their protection, the parties 
were advised that it would be necessary for them to sign a stipulation agree- 
ing to arbitrate under the rules of procedure of that Tribunal. While this 
procedure was entirely agreeable-to the accountants, the client refused to 
consent or to join in any proposal to expedite a hearing. As the portion of 
the sixty-day period still remaining before the expiration of the submission 
was too short to enable the accountants to secure the appointment of a third 
arbitrator by the court, they were unable to break the existing deadlock, 
and their only course was to continue in the City Court the action which 
they had sought to avoid. This is the usual penaity for failure to include in 
the arbitration clause or submission agreement a reference to definite and 
adequate rules of procedure, under which such an experience would not have 
been possible. 

Through the standardization of fees in the rules of the American Arbi- 
tration Tribunal the parties are enabled to know in advance what the cost of 
the arbitration will be, and are freed from the uncertainties and dangers of 
high costs which failure to provide against in advance frequently entails. 
For example, an arbitration in a Western state was recently. reported, in 
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which the winner was awarded $500 by three arbitrators after two hearings. 
Under the terms of the award, however, the winning party was required to 
pay each of the arbitrators a fee of $150. 

The fees of the American Arbitration Tribunal range from $5 paid by 
each party when the claim is less than $500 to proportionate amounts for 
larger claims, or approximately one per cent of the amount involved. 

The rules of procedure of the Tribunal also clearly set forth the time 
limits for each step in the arbitration proceeding, the number of days in 
which the arbitrators shall be selected, the period within which the state- 
ment of claim and answer must be filed, the time within which the award 
must be made, the requirements concerning the qualifications of arbitrators 
and the filling of vacancies, etc., thus providing safeguards against haphazard 
proceedings and delays in carrying them through to completion. 

In arbitration, the arbitrators, not being bound by the technical rules of 
evidence which apply in litigation, can frequently accept testimony which 
would not be accepted in a court of law but which has a direct bearing upon 
a fair and just award. By the use of their expert business judgment in 
considering the evidence submitted, arbitrators probably come closer to 
justice than if they were confined to strict legal rules. 

It is one of the jobs of the accountant to point out to his client the 
ways in which such penalties as those referred to may be avoided and how 
he can get “out of the red”. “More arbitration and fewer penalties” wouid 
be a good slogan to adopt, joined with a real effort to make the accountancy 
profession the leaders in the movement to restore and protect American trade. 

A simple controversy, starting with a dispute over seemingly trivial 
facts, may lead to war, strikes or litigation as the dispute unfolds and the 
magnitude of misunderstanding and ill-will grows. 

Men have found a way of covering casualties from fire, whether by insur- 
ance of life or property, and a long step has been taken toward such and 
similar security. 

Men have by no means found a way to cover the risks of warfare, 
whether they take place on the battlefront or on the public streets or in the 
courts, and we are a long way from security against any one of these perils. 

All controversies are the same the world over, they inspire fear and 
hatred and they are inherently destructive. When they arise between em- 
ployer and employee, the threat of a strike raises its head; when they are 
between business men, the fear of a court summons lurks in the background. 
Whatever nation wins or loses; whatever side wins in a strike; whichever 
litigant triumphs in the name of the law; the trail of bitterness, revenge and 
ill-will is laid for future reprisals. 

Of these fears, the greatest is unquestionably the court summons, for 
it is the most constant and universal, and no man or woman is exempt from 
its ravages; scarcely any move of an active individual is free from the 
danger of controversy. The whole modern economic world is governed by 
contract, and increasingly this is true of the social world. In every contract 
to which pen is put and a signature attached, lies the possibility of dispute 
and of lawsuit, and every such person is open to a court summons at any 


time or place; by subterfuge, by strategy, by ingenuity, at home, at church, 
at the office, at the theatre, the green summons is thrust upon an unsuspect- 
ing victim. 

Only the man who has received or been threatened with one, knows 
that instant of acute terror, that fear of the unknown, that disruption of all 
his normal occupations and of friendly instincts which the preparation for 
a legal battle entails. It makes him a churlish guest at dinner; it poisons 
his family relations; he burdens his associates with his side of the story, 
and it leads him into devious ways to prove his case. A fire may destroy 
his house and insurance will build a better one; a strike may disrupt rela- 
tions, but may win compensation and security; but a lawsuit usually brings 
disaster, even to the winner. 

Is it necessary that men should subject themselves to these dangers, 
and be haunted by the fear of lawsuits? In the millions of contracts and 
relationships entered into daily in this country, should this menace be per- 
mitted to lurk? Should men, pursuing the pleasures of life, always be 
haunted by the unknown consequences of accidents or mishaps? 

Curiously enough, the law itself says no, and that there may be security 
from litigation, just as much as there may be security from war and peril in 
the larger relations of life. 

And the more the accountant sees of this insecurity and the avoidable 
troubles into which supposedly level-headed, common-sense business men get 
themselves, and which a little foresight and care would have lessened or 
prevented entirely, the more difficult it is for him to understand why arbitra- 
tion, one of the simplest and most effective means of preventing one type 
of such trouble and loss, is not more widely used. 

I refer particularly to harassing and unsettled controversies arising out 
of some contractual relationship, which lead almost inevitably to litigation 
and its attendant evils. The accountant is only too familiar with the effects 
of such disputes, which can be traced straight into the cash box and the 
balance sheet and into a disturbed morale which results in loss of earnings 
and productive power. 

But even the investigating mind of the accountant cannot compute the 
total of the intangible losses which follow a long-drawn-out controversy or a 
bitterly fought litigation: the cutting down of earning power, the waste of 
time, the loss of good-will, the damage to the reputation of products and 
the harmful effects of adverse publicity. Nevertheless, these ills show up 
very clearly in the post-mortem. 


Fortunately it is no longer necessary for a business man to run these 
risks, for arbitration provides a simple, effective, expedient and inexpensive 
remedy, not only in the actual settlement of disputes, but in preserving that 
most valuable asset of the business man—Goodwill. And it seems to me 
that it is one of the important functions of the accountant to recommend to 
his clients, wherever possible, the inclusion of arbitration clauses in ail 
appropriate contracts. Only by this precaution is the client insured against 
litigation, so apt to arise from differences or misunderstandings. 


With a nation-wide system of commercial arbitration now available, 
under modern laws, and standardized rules of procedure, with a regulated 
system of costs, and panels of exceptionally qualified arbitrators serving 
without compensation, the accountant is overlooking a real service to his 
client if he does not urge the inclusion of arbitration clauses in contracts 
entered into, or the choice of arbitration instead of litigation when disputes 
arise. 


Presented at the thirty-ninth annual meeting of The New York State Society of Certified Public 
Accountants held on May 11, 1936. 
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Ancient and Modern Trends in Taxation 


By Frank J. MAGuIRE 


HEN a lawyer, even though he be a specialist himself, speaks to a cer- 
tified public accountant about taxes, he perhaps should feel that he 
is, in a sense, presumptuous, because most modern taxes are largely mat- 
ters of calculation of amounts from sets of figures made available; and 
the making of calculations and the compiling of sets of figures are really 
the ABC’s of a C.P.A.’s business. If you and I were to discuss, for exam- 
ple, an income tax problem of to-day, I feel that I should learn from many 
of you more than I could teach, and that I should in all likelihood be on the 
receiving instead of on the contributing end of the discussion. 
lf, however, we talk of history, or of theory, of ancient trends and 
modern trends, the same thing may not be true: there, I may be able to make 
a contribution, even though taxes be the general field of the discussion, for, 
while tax laws, tax regulations, and the reports upon which most of our 
taxes are fixed, are stated largely in terms of accounting, they have been 
influenced and developed by, and are to be interpreted in terms of law. I 
propose, therefore, that we forget for a brief space what is going on and what 
has happened recently at Washington or at Albany; that we lay aside the 
practical problem with which we struggled yesterday and to which we intend 
to return next Monday morning; that we turn back the pages for a few cen- 
turies and see what we can discover of the theory behind our subject, the 
history of the matter in its practical application, and the trends by means of 
which the problem assumes the particular form under which we meet it in 
the daily practice of our respective professions. 


Necessity for Taxation 


Taxes have been described, and with a good deal of historical warrant, 
as the rock that wrecks all statesmen, the rock upon which all ships of state 
go down. Taxation is the only thing whose certainty has been regarded as 
comparable with the certainty of death. A very serious thing, then. If we 
could do away with death we should all be glad to do it. Why, then, do we 
not do away with its comrade, taxation? That is not supposed to be a pun, 
although there may be very good reason why a lawyer or an accountant does 
not want to do away with something that puts so much more butter on so 
much more of his bread; but why do not our clients do away with it? Obvi- 
ously because they cannot get along without it. They tolerate it because they 
realize its necessity, because it is the price we pay for the privilege of living 
in the civilized state we now know instead of the savage or semi-savage 
state that every part of the world has known at some time in its history. 

There is almost no such thing as human life without some kind of taxes, 
unless we want to go back to the time when there was only one man on 
earth, or unless we want to pick out a case here and there where a man may 
go out and lose himself in the wilderness somewhere, revert to barbarism, 
live the life of a savage, and never see the sight of a man again. In any 


case where a man is wholly alone he can get along without taxation. But as 
soon as two men exist in one place together, they are going to be either 
friends or enemies. If friends, they will bind themselves together for their 
common protection against everything outside of themselves—man, beast 
and the forces of nature; if enemies, they will separate and keep an eye each 
upon the other. In either case, each must be prepared to defend himself. 
Let there come a third and a fourth, and so on, until we have the billion- 
and-a-half that there are now in the world, and it will be the same process, 
simply multiplied. Friends will still be banded together, enemy still watch- 
ing enemy, and all preparing themselves in varying degrees for the waging 
of war or for defense. 

As soon as the first signs of progress and civilization appear, there arises 
the question of sovereignty, of government. Civilization has never been able 
to progress without there being some kind of government, and no govern- 
ment can live without revenue. 

The objects of taxation themselves recommend to us the necessity for 
raising revenue to meet them, that civilized society may discharge its obliga- 
tions to its members. First among these obligations, of course, is the defense 
of each member of the state from the violence he would suffer if it were not 
for the protection given him by the state. You accept and I accept this 
protection as something due us, and it is something due us. But where does 
it come from? It comes, first, from an organized military that is always at 
hand to guard against aggression from outside the state, and, second, from 
the organized forces that maintain peace and order in the relation of man to 
man within the state. These organizations, though, are expensive and can 
exist only so long as they are paid for, and we for whose benefit they do 
exist are the ones who must pay for them. 

Defense of its members is, then, the foremost duty of every organized 
state, and the first object of taxation is to provide for the expense of per- 
forming this duty. But the defense of person is not enough; you and I both 
expect to be protected in our property rights as well and to have at hand a 
court of justice which will afford us a remedy against those who violate our 
property rights. But courts, too, are expensive and the administration of 
justice likewise depends upon our raising revenue to meet this expense. 

The same is true of our public works and public improvements, our 
public buildings, our public institutions of learning and of charity, of every- 
thing organized, in fact, that is not a private enterprise. 

Private enterprise can be relied upon to give its attention to any institu- 
tion and to any pursuit the result of which is commercial gain; but it is not 
expected to, nor does it, engage in those public activities which are even 
more important socially but result in certain loss instead of probable gain. 
Where, for instance, is there a private enterprise ready to attack the prob- 
lem of defending the state and its members? Where an enterprise ready to 
assume the responsibility of the administration of justice? Where can we 
find an individual, or any group of individuals, ready to build our public 
buildings, construct and maintain our public highways, bridges and water- 
ways, and then turn them over to me to use, or do any of the multitude of 
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other things that we look to government to accomplish? Nowhere, of 
course. The answer, then, is contribution on the part of the individuals 
interested to a public fund, and the election and appointment of represen- 
tatives to administer the fund when it is contributed. 

Now, who is to contribute, and in what proportion are we to make 
our contributions? You may be generous, while I am not, or it may be 
convenient for me to contribute when it is not convenient for you, but the 
functioning of government cannot be allowed to depend upon my inclination 
to philanthropy or upon the convenience or inconvenience of your contri- 
bution. It is necessary, therefore, that there exist some power that can 
proceed quite independently of philanthropy and convenience, some power 
that can determine what portion you shall contribute and what my share is, 
say to both of us, “this is your share of the common expense”, and see to it 
that we pay it. This power does exist, and is what we call the power of 
taxation. 

Government Enterprise vs. Taxation 


Every government, when put to the task of raising money, must choose 
as a means its power to tax, or resort to the carrying on of some gainful 
enterprise, or both. The experience of governments has usually been that 
taxation is a more reliable method, and it is the one most used. There are 
even now, however, some businesses carried on for profit by governments, 
and looking back over the history of various nations we find a good many 
instances of attempts to raise in this manner needed revenue. 

Adam Smith, in his “Wealth of Nations”, wrote of the revenues of the 
Republic of Hamburg, which were derived from the operation of a public 
wine cellar and an apothecary shop. Later, Hamburg added to its govern- 
mental fiscal equipment the Lombard, the predecessor of the modern pawn 
shop, which it operated profitably for many years. 

The public bank, such as those of Venice and Amsterdam, has also been 
used as a means of raising the money needed for government. Post offices, 
railroads, toll highways and bridges, and many others have likewise been 
conducted as government enterprises at different times. 

But in the main these attempts have not been either long successful or 
permanent. In most cases they have given way to systems of taxation rang- 
ing all the way from the systems of the barbarous tribes to the systems of 
the present day. Many expedients and experiments have been worked out, 
tried out, discarded most of them and a few retained. Valid objections 
have been found to them all, of course, and we have not yet reached the 
ideal. It has been a process of. reaching out in every direction after new 
subjects of taxation, to meet popular demands for the shifting of the bur- 
den and to provide the increased revenues made necessary by the ever 
increasing obligations imposed upon governments. 


Systems of Taxation 


The sovereign power of taxation has been exercised by different govern- 
ments and at different times in the world’s history in almost every conceiv- 
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able form, and it is as entertaining as it is enlightening to consider a few 
of the different forms and a few of the different systems that have been 
resorted to. 

If we were to start with the most barbarous of peoples we would find 
something we could call taxation. Among the savages in Africa tribute is 
paid by his subjects to the tribal chieftain; whether it be paid in furs and 
skins, or in the teeth of wild animals, or in services, or what not, whether 
it be money or anything else, it is still taxation in the sense that it is con- 
tribution to the support of the sovereign. Among the Indian tribes of Amer- 
ica we found the same thing, the idea of something owed by his people to 
the leader of the tribe, an obligation which they discharged by the pay- 
ment of wampum to him. Whether he used it as money to purchase other 
property, or whether he used it to decorate his person, it was still taxation. 

Among the nomadic Arabians the chief of the tribe occupies the position 
of super-shepherd, with a general superintendence over the flocks and herds 
of his tribe, the members of which contribute to his support. In return his 
duty is the protection of his people from attack by hostile tribes. 

In other and slightly more advanced stages of civilization, we find slight 
refinements in the scheme. There have been places in the world where the 
sovereign sold to professional tax collectors the right to collect taxes in a 
certain territory. To use a modern example, I might buy the right to collect 
taxes in Erie County. My payment of the purchase price would provide 
the sovereign taxing power immediately with the revenue it desired, and 
my reimbursement and the profit on my investment I would secure myself 
by going about through Erie County with the power of the sovereign’s 
grant behind me, and taking as taxes anything I pleased to take. 

In China taxation at the will of the military governors, if it does not 
exist today, did exist not long ago. These governors are military chieftains, 
each controlling a particular part of the country, each supporting his own 
army, and each free to throw his support and the support of his army to one 
side or the other in any resort of the others to arms. For the support of 
himself and his army each levies at his own will upon property within his 
rule. 

All of these various systems of different peoples are based on the idea 
of something military, some power of force to collect the taxes, some duty 
of protection against force which the ruler owes his people—in other words, 
that first inspiration of self-preservation which is the first necessity for 
taxation. As civilization develops and people look to government for some- 
thing more than mere protection of their persons, other refinements appear 
until we arrive finally at our systems of today, few of which are new and 
most of which have been taken from the experience of others through the 
centuries. 

In certain of the states of our American Union we now have poll taxes. 
They are not new; in other countries hundreds of years ago we can find the 
same thing. In Russia there was at one time a poll tax on the serfs, or 
peasant slaves. In England and in Holland there were taxes on servants. 
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Our inheritance taxes are likewise not new, but are a survival of some- 
thing centuries old. They date back at least to the first century before 
Christ, and there is some evidence that they were already six hundred years 
old then. We know that there was an inheritance tax imposed by the Em- 
peror Augustus in the days of Imperial Rome. Where Augustus got the 
idea is not certain. One writer states that he pretended to find such a 
proposal among papers which he said were Cesar’s but which were forged. 
Another believes that the idea originated with the Egyptians and cites one 
case where a man was subjected to a severe penalty for evading the tax upon 
succeeding to the title to his father’s house; and another case in which a 
father sold property to his sons at a nominal price, apparently for the pur- 
pose of avoiding the inheritance tax. Still another author, referring to the 
record of these two cases, regards them as evidence of tax evasion and tax 
avoidance existing some thousands of years before our latter-day courts 
began to draw the invisible line which separates the two. 

At any rate, whatever the generating source of the idea, the tax of Au- 
gustus was levied for the support of the Roman armies, at the rate of 5% 
on all of the excess over the specified minimum, and with exemptions for 
certain legatees within specified degrees of kindred, all much like our 
modern transfer taxes. 

Beginning with Rome or with Egypt, as the case may be, inheritance 
taxes have, on the way down to us, been a part of the revenue-raising scheme 
of many countries, among them being Holland and England, both of*which 
had such taxes several hundred years ago. Their popularity is no doubt due 
to the fact that they lend themselves so well to the main purpose of the 
sovereign—to pluck the maximum of golden feathers with a minimum of 
squawk from the goose. 

Stamp taxes, to which we now are subject, played their important part 
in bringing about the American Revolution. They have been part of the 
scheme of taxation in France and England for hundreds of years, and hun- 
dreds of years ago were known in Holland. 

Our property taxes are today much the same as they have been in other 
countries; refined, of course, and developed to meet present-day conditions, 
but still the same taxes. The old republics of Venice and Hamburg both had 
taxes on capital; so had Holland. Nearly all countries have known land 
taxes, which are so simple of assessment because land is so easily reached. 
In Holland in the seventeenth century there was a tax on houses amounting 
annually to 2% per cent of their value. 

In England, in the days when there were no stoves and when a fireplace 
was called a hearth, there was a tax measured in the case of any individual 
by the number of hearths he had in his house. This tax lent itself readily 
to abuse by the tax collector who could call at any hour of the day or night 
and demand that he be shown through every room of the house, that he 
might count the hearths. Later, possibly because house owners had ac- 
quired the habit of throwing tax collectors out of their houses when they 
called at unseemly hours, the hearth tax gave place to one measured by the 
number of windows a man’s house might have. This made it unnecessary 


for the tax collector to enter the house and thus expose himself physically to 
danger; he had simply to walk around the house on the outside and count 
the windows. This tax. in turn went the way of its predecessor, because 
of its manifest inequality. The poor man living in the country nearly always 
has relatively more windows in his house than has the wealthy man living 
in the city, and the result of such a tax was that the poor man in the country 
paid a heavier tax than the wealthy city dweller. 

I set out all of this simply to put before you this thought: we have been 
working all down through the ages to the present day on the problem of 
taxation, and the fact that we are still changing our taxes is the best proof 
possible that we have not yet reached the answer. We are still going through 
the old process of relieving one class of persons or property in response to 
a popular demand which has become too insistent longer to be ignored, and 
transferring the burden to a new class which will shortly be demanding the 
same relief. 

Attributes of Taxation 

Perhaps there is no such thing as an ideal scheme of taxation, because 
human beings are constitutionally averse to it. The idea of a tax which a 
man must surrender is the extreme opposite of the inborn desire on the 
part of every man to accumulate the property which makes him subject to 
the tax. Perhaps, therefore, there can be no tax which is desirable to the 
point of being ideal, but we do know that there is such a thing as a tax 
which is undesirable to the point of being intolerable. George IIT learned 
this truth to his extreme discomfiture in the case of the Boston Tea Party 
and the events that followed it. If it cannot be made desirable, a tax law 
can at least be so framed as to remove the features that make certain taxes 
intolerable; and if we consider any one of the taxes which was a part of 
some scheme of taxation in the past and has not survived, we find that it 
offends against those attributes which men have learned must characterize 
any system of taxation. 

Equality must be the first attribute of any tax if it is to live, not neces- 
sarily equality in the amount of money which I may pay and the amount which 
you must pay, but equality in the methods which are to determine what 
each of us must pay. Contribution to the public treasury need not be made 
by one individual equal dollar for dollar to the contribution made by another 
individual enjoying a different station in life, but the standards which are 
to measure the respective taxes of two individuals in the same station must 
apply alike to both. 

Certainty should next characterize any tax. The power to take from us 
a part of our property is a power which must be surrounded by safeguards 
for our protection. The exercise of this power must not be arbitrary or 
beyond regulation, or depend upon the will of the executive officer who is 
to determine or collect our taxes. A tax levied against us must be such 
that we can determine for ourselves, or else call upon some authority to show 
us what the amount of our tax is and how it is to be computed. 

Simplicity ought, as nearly as possible, to characterize taxation, Simpli- 
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city, however, cannot be made of paramount importance, else the first at- 
tribute of equality may be offended against. A tax law must above all be 
designed to operate in all cases, and it should be as simple as is possible 
consistent with the situations it must cover. 

Economy requires that as little as possible of a person’s property be 
appropriated for the purposes of government, and that as much as possible 
of what is appropriated actually reach the public treasury. If in the case of 
any of the taxes we pay we found that two-thirds or three-quarters of the 
amount collected was lost in the expense of collection, we would at once 
recognize economy as another important attribute. 

Equality, certainty, simplicity and economy should characterize any 
tax, no matter against what or against whom it is levied, no matter how it 
is to be measured, no matter how heavy its burden is. 


Trends in Applied Taxation 


It is fundamental that taxes are a matter of Jaw. Equity occasionally 
intrudes with questions of procedure and of remedy but, generally speaking, 
it is not a question of what a man ought to be willing to pay (which would 
be equity); it is a question of what a man must pay, and this is a question 
of law. True, some of the decisions of the recent past and the trend of 
thinking which they evidence might cause this to escape our attention, but 
it is something to be borne constantly in mind. As an accountant I may 
be primarily a fact-finder, but as an advisor to my client | am expected by 
him to have at least some sort of view as to the future, perhaps a view as 
to the trend of legislation; perhaps instead the trend of the decisions of the 
courts and a lawyer's guess as to the point which the decisions will have 
reached by the time the courts are called upon to review the question in 
which he is at the moment interested. These may be theoretical to me but 
they may turn out to be of practical significance to him, and it may not be 
enough to know what the latest decision is without knowing also the trend 
by which the judicial view became crystallized in that decision. Let me 
give you an example or two. 

We had an income tax law as early as 1864 (Act of June 30, 1864). In 
1881 the Supreme Court was called upon in the case of Springer v. United States 
to pass upon the constitutionality of that Act. The court without a dissent 
held that the Act was within the constitutional grant of power to the Con- 
gress and stated that: 


“* * * direct taxes, within the meaning of the Constitution, are only 
capitation taxes, as expressed in that instrument, and taxes on real estate; 
and that the tax of which the plaintiff in error complains is within the 
category of an excise or duty.” 


We had another income tax law (Act of August 15, 1894) which reached 
the Supreme Court for review in 1895. Remember that an income tax had 
already been held in the Springer case to be not a direct tax and therefore 
forbidden, but an indirect tax, therefore valid. Why, then, was the question 
again taken to the Supreme Court in Pollock v. Farmers Loan & Trust Co.? 


It may possibly be that counsel in the Pollock case thought they could dis- 
tinguish it from the Springer case because of a difference in the character 
of the income taxed, or it may be that they perceived a trend of the de- 
cisions in the taxpayer’s favor. Whatever influenced Mr. Pollock’s attorney 
to take his case up for review, he did so and the decision of the court, with 
Mr. Justice White and Mr. Justice Harlan dissenting, was the opposite of 


the decision fourteen years before in the Springer case, the court saying: 


“\Ve are of opinion that the law in question, so far as it levies a tax 
on the rents or income of real estate, is in violation of the Constitution, 
and is invalid.” 

It is possible, in other words, for the view of the minority later to become 
the view of the majority and the Pollock case is by no means the only ex- 
ample of a court, even the Supreme Court of the United States, reversing 
itself. A few years ago | had a suit against the State of lowa for the re- 
covery of a large amount paid to that state as an inheritance tax on the 
transfer of notes owned by a deceased resident of New York which were 
secured by mortgages on real estate located in lowa. The Iowa statute 
beyond question taxed such debts of its citizens, even though they were 
owned by non-residents, and Iowa had support for its position in the decision 
of the Supreme Court of the United States in Blackstone v. Miller. When 
my firm examined the question that decision was still the supreme law of 
the land. A great many cases, however, had gone into and out of courts 
since 1903, when the Blackstone case was decided, all based on the con- 
tinued complaint of citizens against intangibles being taxed in more than 
one jurisdiction, and we thought we could see a trend in the law to- 
ward giving to a promissory note the character of tangible rather than in- 
tangible property, toward making the debt inseparable from the paper which 
declared and constituted it. This trend had reached the point where cases, 
even though still against the taxpayer, were being decided by divided courts. 
We concluded that if we could bring the line limiting the shadow zone one 
step nearer our way we might get by Blackstone vy. Miller, and the suit was 


brought with the hope of this result. The tax was recovered because, while 


we were on the way up with our litigation the Supreme Court handed down 
another opinion from which the following is quoted: 


“Blackstone v. Miller, supra, and certain approving opinions, lend sup- 
port to the doctrine that ordinarily choses in action are subject to taxa- 
tion both at the debtor’s domicile and at the domicile of the creditor; 
that two States may tax on different and more or less inconsistent prin- 
ciples the same testamentary transfer of such property without conflict 
with the Fourteenth Amendment. The inevitable tendency of that view 
is to disturb good relations among the States and produce the kind 
of discontent expected to subside after establishment of the Union. 
The Federalist, No. VII. ‘The practical effect of it has been bad; perhaps 
two-thirds of the States have endeavored to avoid the evil by resort to 
reciprocal exemption laws. It has been stoutly assailed on principle. 
Having reconsidered the supporting arguments in the light of our more 
recent opinions, we are compelled to declare it untenable. Blackstone v. 
Miller, no longer can be regarded as a correct exposition of existing law; 
and to prevent misunderstanding it is definitely overruled.” 


Thus the field of uncertainty on that particular question was greatly 
narrowed down. But, since we are dealing with such a constantly changing 
subject, each time a problem is removed from the shadow zone and placed 
on the shelf of the decided cases we are likely to find that two new doubtful 
ones have arisen to take its place. Since he cannot finally escape taxation, 
any more than he can finally avoid death, all that the taxpayer, with all of 
his professional assistance, can hope to accomplish is to have his affairs so 
arranged and his problems so handled as to be subjected to the minimum 
burden. When he can feel reasonably sure that he has accomplished that, 
he then not only knows what his tax is but at that point he should be entirely 


willing to pay it. 
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Current Revenue Legislation 


By Herman A. TUFEL 

HIS topic reminds me of the remark of one of our ambassadors to a 

foreign country who was asked his opinion of the proper length of ladies’ 
gowns at court functions. He replied that they should be short enough to 
be interesting and long enough to cover the subject. A discussion of tax 
legislation must certainly be short to be interesting but there is always the 
danger that it must be long to cover the subject. Certainly some of the 
provisions of the new bill are long and difficult to understand. 

The Revenue Act of 1936 is a complete new bill with respect to income 
taxes. As to the income tax upon individuals and corporations and the surtax 
upon personal holding companies it becomes effective as to taxable years 
beginning after December 31, 1935. As to the capital stock tax it is effective 
for the year ended June 30, 1936. It applies for the purpose of the excess- 
profits tax to the first income tax taxable year ending after June 30, 1936. 
The provisions of the unjust enrichment (“windfall tax”) apply to taxable 
years ending in 1935 and subsequent taxable years. The amendment of the 
estate tax applies to transfers after the date of enactment. The amendments 
relating to the excise taxes on sales become effective after the date of enact- 
ment, while the amendment to the admissions tax is effective as of the en- 
actment date. 

It is interesting to note that because the income tax provisions of the 
Revenue Act of 1935 were made applicable by that Act only to taxable vears 
beginning after December 31, 1935, those provisions of the 1935 Act will not 
be applicable to any year and are rendered ineffective by the 1936 Act also 
applying to years beginning after December 31, 1935. The sections of the 
1935 Act referred to are Nos. 101, 102 (except subsections (f), (g), and (1) 
thereof), 103, 104, 108, 109, and 110. 

The withholding provisions in subsections (f), (g), and (i) of Section 
102 of the 1935 Act continue in effect but only for the period beginning 
January 1, 1936 and ending on the day prior to the tenth day after the enact- 
ment of the 1936 Act. 

The 1935 Act (Section 404) changed the rate of interest on tax delin- 
quencies from one per cent per month from the date the tax was due to 6 
per cent per annum. This change applied to all internal revenue taxes im- 
posed by the 1935 and prior Revenue Acts as to interest accruing after the 
date of enactment of the 1935 Act. Section 294(b) gives effect to the 6 per 
cent rate but only as to income taxes imposed by the 1936 Act. 


The provisions of the 1935 Act remain applicable as to all internal revenue 
taxes other than income taxes. 
Income Tax as to Individuals Including Partnerships and Trusts 


This applies to a taxable year beginning after December 31, 1935. There- 
fore, the income and the tax for a fiscal year ending as late as November 
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30, 1936 would be computed according to the provisions of the Revenue Act 
of 1934. 

The normal rate of 4 per cent in the tax on individual incomes remains 
unchanged. The surtax rates on individual incomes remain the same as those 
provided by the 1935 Act in amending the 1934 Act. That is, no change from 
the 1934 Act has been made in the surtax rates on taxable net incomes up to 
$50,000. On the net income between $50,000 and $56,000, the surtax rate is 
to be 31 per cent instead of 30 per cent and increases are made in successive 
brackets until on net income in excess of $5,000,000 the rate increases to 75 
per cent instead of the maximum rate of 59 per cent under the 1934 Act. 


The personal exemptions and credits for dependents remain unchanged. 
That is, $2,500 for a married person or head of a family, $1,000 for a single 
person and $400 for each dependent. The exemption and credit are allowable, 
as in the 1934 Act, for both normal tax and surtax purposes. 

An important change has been made with respect to dividends received 
by individuals from domestic corporations which are now made subject to 
normal tax as well as surtax. Under the 1934 Act a single individual with 
no dependents whose only income was $4,000 from dividends would pay no 
tax. Under the 1936 Act he will still pay no surtax, since the amount of the 
income does not exceed the bracket at which the surtax begins, that is, $4,000, 
but he will pay a normal tax computed as follows: 


$3,000 

Less: Minimum earned income credit 300 

Amount subject to $2,700 

Normal tax of 4 per cent on $2,700 .........ccwscccccecee $ 108 
Corporations 


The changes with respect to corporation income tax are doubtless those 
most important in the 1936 Act. Under the 1934 and prior Acts corporations 
were permitted to deduct from gross income for the purpose of income 
and excess profits taxes the amount of dividends received from domestic cor- 
porations. The 1935 Act contained a provision for the deduction of 90 per 
cent of such dividends. The 1936 Act goes a step further in permitting a 
“credit” of only 85 per cent of such dividends. On income in excess of $40,000 
this means that corporate stockholders will pay a tax of 24 per cent of the 
amount of such dividends. Aside from other considerations this will be a 
powerful incentive for affiliated corporations to merge and consolidate before 
the declaration of intercompany dividends. 

The normal tax rates upon corporations begin at a rate of 8 per cent 
on normal tax net incomes (which is the “net income” less a credit for in- 
terest received on obligations of the United States and its instrumentalities, 
and less a credit for 85 per cent of the amount of dividends received from a 


corporation subject to the tax) not in excess of $2,000 and increase to a rate 
of 15 per cent on such incomes in excess of $40,000, the rates being as follows: 


Banks and trust companies coming within the definition of Section 104 
of the 1936 Act, are required to pay a normal tax of 15 per cent upon the 
entire net income in lieu of exemption from the surtax on undistributed 
profits. 

Surtaxr on Undistributed Corporation Profits: In conference the House 
of Representatives prevailed over the Senate and followed the wishes of 
President Roosevelt by providing in Section 14 of the revised Bill, as it 
emerged from the Conference Committee and now enacted into law, tor the 
imposition of a surtax upon undistributed earnings of a corporation, without 
regard to the corporation’s reasons for not distributing such income. This 
is the chief innovation of the 1936 Act. Thus corporations will have under 
the new law the burden of income taxes, surtaxes, excess profits taxes and 
capital stock taxes as well as sundry other excise taxes. 

The rates of the surtax on undistributed income range from 7 per cent to 
27 per cent. They apply to “undistributed net income” but to determine 
“undistributed net income” it is necessary to first ascertain the “adjusted 
net income”. The latter is defined to mean the net income less the normal 
tax and less the credit for interest on obligations of the United States and 
its instrumentalities. 

The credit against the net income of corporations for dividends received, 
allowed for the purpose of the normal tax, is not allowable in computing the 
surtax on “undistributed net income”. 


EXAMPLE OF ComMpuTATION OF NEtT INCOME 


Corporation net income ............. $200,000 
Less: Credit for interest on obligations 
of United States ........05> $15,000.00 
Credit for dividends 
(85% of 00) ......... 21,250.00 36,250 
Income subject to normal tax ......... $163,750 
The normal tax will be determined as follows: 
First $2,000 at 8 per cent....... $ 160.00 
$2,000 to $15,000 at 11 per cent 1,430.00 
$15,000 to $40,000 at 13 per cent 3,250.00 
Over $40,000 at 15 per cent .... 18,562.50 
$23,402.50 
The adjusted net income will now be: 
Less: Normal tax (as above)....... $23,402.50 
Credit for interest on obli- 
gations of the United 
Adjusted net income $161,597.50 
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If the corporation had paid out during its taxable year $60,000 in divi- 
dends, and was under no written contract restricting the payment of dividends 
or requiring it to set aside or pay out of current earnings or profits certain 
amounts for the discharge of indebtedness (see Section 26(c)), the surtax 
upon undistributed profits would then be ascertained as follows: 


Less, Dividends paid credit 60,000.00 
Undistributed met $101,597.50 


Surtax on $101,597.50: 
Iirst 10 per cent of adjusted net income $ 16,159.75 @ 7% $ 1,131.18 


Next 10 per cent of adjusted net income 16,159.75 @ 12% 1,939.17 
Next 20 per cent of adjusted net income 32,319.50 @ 17% 5,494.31 
Next 20 per cent of adjusted net income —- 32,319.50 @ 22% 7,110.29 
Total—Undistributed net income ... $101,597.50 surtax $16,897.48 


The House bill, as reported to the Senate, contained a provision that 
dividends paid within two and one-half months after the close of the taxable 
year should be applied against adjusted net income to determine the amount 
of undistributed net income. This provision was not contained in the Senate 
bill and is not in the bill passed by the House and Senate, the reason being 
that, in the ordinary case of a shareholder making his return on a calendar 
year basis, dividends received in the calendar year 1937 would be included 
in his return for that year and any tax thereon would not be payable until 
some time in 1938. This would partially defeat the aim of the bill to raise 
additional revenue for 1937. However, the deletion of this provision puts a 
heavy burden on a corporation to accurately éstimate its income for its tax- 
able year in determining the amount to be distributed to shareholders to 
avoid the surtax. For example, if a corporation reporting on a calendar year 
basis underestimates its inventory at the end of December in an amount of 
$50,000, which is determined after the end of the year, it would be subject 
to the surtax upon that amount, regardless of whether or not it intended to 
distribute a certain percentage or all of its earnings of the taxable year. 

Section 14 (c) of the 1936 Act contains a special provision that in the case 
of corporations having adjusted net incomes of less than $50,000, a specific 
credit of not less than $5,000 shall be allowed in computing the amount subject 
to the surtax at the rate of 7 per cent. 

Thus if a corporation had adjusted net income of $25,000 and paid no 
dividends, the surtax would be computed as follows: 


First 10% of adjusted net income, 
increased under the specific credit 


$ 5,000 @ 7% $ 350 

‘Total—Undistributed net income... $25,000 surtax $4,625 


Exemption from Surtax on Undistributed Income 


Certain corporations are exempted from this surtax, as follows: 


Banks. 


Corporations in bankruptcy or receivership for any portion of the 
taxable year. 


Insurance companies. 
Foreign corporations. 
Corporations entitled to the benefit of Section 251. 
China Trade Act corporations. 
Joint stock land banks organized under the Federal Farm Loan Act 
as amended. 
Corporation Credit for Dividends Paid 


The credit for dividends paid (Sec. 27) to be used in determining “un- 
distributed net income” is in effect limited so as not to exceed (1) the amount 
by which the dividends paid have reduced the earnings or profits available 
for taxable dividends, nor (2) the amount subject to tax in the hands of the 
shareholders. For example, if a dividend is paid in securities which the cor- 
poration has acquired at a cost less than the market value at date of dis- 
tribution, the dividends paid credit will be the adjusted basis of the securities 
to the corporation. That is, cost in the ordinary case. On the other hand, 
if such securities had a lower market value at the date of distribution than 
the cost to the corporation, the dividends-paid credit is limited to the lower 
market value, since the shareholders would report that value in their returns. 

The same treatment applies to obligations of the corporation issued as a 
dividend, in which case, the lower of face value or market value is to be 
used. If the obligations are later paid at face value and more than market 
value at the time of distribution, the difference is to be treated as a dividend 
at the time of payment. This provision would seem to apply whether or not 
the holder of the obligation at the time of redemption is the original holder 
or is a stockholder. 

If stock, or stock rights are issued, taxable as a dividend (See Koshland vs. 
Helvering, U. S. Supreme Court, decided May 18, 1936) the fair market value 
of such stock or stock rights is the measure of the dividends-paid credit. No 
credit is allowable if a stock dividend is distributed not taxable in the hands 
of the stockholders. 

No dividends credit will be allowed if any distribution is made not strictly 
pro rata among shares of the same class. It might be possible, except for 
this provision, for a close corporation to so manipulate its distributions as 
to make them only to those shareholders having small incomes. It’ will still 
be possible for the stockholders of a close corporation to spread out the hold- 
ings of its stock. 


Tax on Foreign Corporations and Non-resident Alien Individuals 


Section 231 of the 1936 Act makes a new provision for levying and collect- 
ing income tax from foreign corporations not engaged in trade or business in 
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the United States and not having any office or place of business therein. The 
section reads as follows: 


“There shall be levied, collected, and paid for each taxable year, in 
lieu of the tax imposed by Sections 13 and 14, upon the amount received 
by every foreign corporation not engaged in trade of business within 
the United States and not having an office or place of business therein, 
from sources within the United States as interest (except interest on de- 
posits with persons carrying on the banking business), dividends, rents, 
salaries, wages, premiums, annuities, compensations, remunerations, 
emoluments, or other fixed or determinable annual or periodical gains, 
profits, and income, a tax of 15 per centum of such amount, except that 
in the case of dividends the rate shall be 10 per centum and except that 
in the case of corporations organized under the laws of a contiguous 
country such rate of 10 per centum with respect to dividends shall be 
reduced to such rate (not less than 5 per centum) as may be provided by 
treaty with such country.” 


Section 211(a) contains an identical provision with respect to non-resi- 
dent alien individuals. 


The far-reaching effect of these provisions is explained by the report of 
the Committee on Ways and Means. That report explains the provisions as 
follows: 


“It has also been necessary to recommend substantial changes in our 
present system of taxing non-resident aliens and foreign corporations. It 
appears obvious that an undistributed profits tax is not well adapted to 
taxing a foreign corporation with foreign shareholders in respect to its 
income from sources within the United States. In Section 211, it is pro- 
posed that the tax on a non-resident alien not engaged in a trade or busi- 
ness in the United States and not having an office or place of business 
therein, shall be at the rate of 10 per cent on his gross income from 
interest, dividends, rents, wages, and salaries and other fixed and deter- 
minable income. This tax (in the usual case) is collected at the source 
by withholding as provided for in Section 143. Such a non-resident will 
not be subject to the tax on capital gains, including gains from hedging 
transactions, as at present, it having been found impossible to effectually 
collect this latter tax. It is believed that this exemption from tax will 
result in additional revenue from the transfer taxes and from the income 
tax in the case of persons carrying on the brokerage business. In the 
case of a non-resident alien engaged in trade or business in the United 
States, or having an office or place of business therein, the same tax is 
levied on his net income from sources within the United States as is 
levied on an American citizen, except for the disallowance of certain 
personal exemptions and credits for dependents. 


“In the case of a foreign corporation engaged in trade or business 
within the United States or having an office or place of business therein, 
it is proposed to levy a tax at a flat rate of 22% per cent on the net 
income of such corporation derived from sources within the United States. 
The dividends of such foreign corporations are not taxable to the foreign 
shareholder unless 75 per cent or more of its gross income is from sources 
within the United States, in which case they are taxable to the foreign 
shareholder to the extent that the dividends represent American income. 
In the case of a foreign corporation not engaged in trade or business 
within the United States and not having an office or place of business 
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therein, it is proposed to levy a flat rate of tax of 15 per cent on the gross 
income of such corporation from interest, dividends, rents, salaries, 
wages, and other fixed and determinable income (not including capital 
gains). This tax is to be collected in the usual case by withholding at 
the source. A special provision is made in the case of foreign banks 
carrying on the banking business in the United States whereby they will 
pay a tax of 15 per cent on their net income from the banking business 
and 22% per cent on their net income from other sources within the 
United States. In addition to the above provisions, non-resident alien 
individuals are given a credit of $1,000 against income attributable to 
compensation for personal services. It is also provided that income of 
any kind shall be excluded from gross income to the extent required by 
any treaty obligation of the United States. 

“It is believed that the proposed revision of our system of taxing non- 
resident aliens and foreign corporations will be productive of substantial 
amounts of additional revenue, since it replaces a theoretical system im- 
practical of administration in a great number of cases.” 


Apparently, under these sections a non-resident alien individual, a non- 
resident foreign trust or a non-resident foreign corporation may trade in 
securities in the American market through a resident broker, etc., without 
incurring liability for the Federal tax on profits from such transactions. The 
British law, for example, does not tax profits from capital transactions. Thus 
a British trust or corporation would incur no tax liability from its operations 
in the American securities market. There would be a tax upon any pay- 
ments to American beneficiaries, but distribution might be delayed indefinitely. 


Incomes Computed on Basis of Short Period 


The former law required that when a corporation because of a change 
in its accounting period, made a return for a period of less than 12 months, 
the return should be placed on an annual basis. This is not required under 
the 1936 Act and possibly a result might be, because of the graduated rates, 
that a reduction in taxes could be effected. 


Dividends 


Section 115(a) of the 1936 Act defines the term “dividends”, (in order 
to determine what are dividends to recipient stockholders, as well as distri- 
butions by the paying corporation for the purpose of determining the divi- 
dends paid credit with respect to the undivided profits surtax), to include 
any distribution out oi the earnings or profits of the taxable year (computed 
as of the close of the taxable year without diminution by reason of any dis- 
tributions made during the taxable year), without regard to the amount of the 
earnings or profits at the time the distribution was made. Thus, if there 
Was an operating deficit at the beginning of the year, the current year’s 
earnings are not to be applied first against such deficit, to ascertain if there 
is any excess available for dividends. It may well be doubted if the courts 
will hold that distributions received from a corporation that has an operating 
deficit become income to the stockholder by legislative fiat when in fact 
they are a return of capital to the shareholder. 
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Liquidation of Subsidiary Corporations 


A very important provision of the 1936 law relates to the gain or loss 
on liquidation by a corporation of a subsidiary. Because of the tax on inter- 
company dividends; the possibility that even though all of the estimated 
earnings of a subsidiary are distributed it may later be disclosed that mis- 
calculations were made which develop into undistributed income of the sub- 
sidiary to which the surtax will be applied; the desirability of offsetting losses 
of a subsidiary against earnings of the parent company, or losses of the 
parent against income of the subsidiary, etc.; it is desirable, in many cases, 
to liquidate subsidiaries into one corporation. 

The 1934 Act as amended by Section 110 of the 1935 Act provided in 
Section 112(b)(6) that no gain or loss should be recognized on receipt by a 
parent corporation of property of a subsidiary corporation in liquidation of 
its stock interest in such subsidiary. This amendment applied only to cases 
where the parent corporation owned 80 per cent of the voting stock and 80 per 
cent of the total number of shares of all other classes of stock of the subsidi- 
ary continuously from August 30, 1935 (the date of enactment of the 1935 
law) to the date of liquidation. 

No gain was to be recognized to the parent corporation provided it 
received in the liquidation only property other than money. 

The tax basis of such property received by the parent was to be the basis 
of the parent’s investment in the stock of the subsidiary decreased by any 
money received and increased by any gain recognized to the parent from the 
liquidation because of the receipt of money. 

This new provision would not have proved to be of material benefit in 
the liquidation of most subsidiaries, since normally the investment of the 
parent would be lower than the basis of the assets in the hands of the sub- 
sidiary and the effect of liquidation would be to reduce the basis of such 
assets in the hands of the parent. The effect of this reduced basis when ap- 
plied to current assets would be to increase the profit upon disposition of 
inventory or collection of accounts, etc. 

In the new Section 112(b) (6) of the 1936 law, the reference to the receipt 
of money has been omitted but the provision will not apply if any such dis- 
tribution was made before the first day of the first taxable year of the cor- 
poration beginning after December 31, 1935. Therefore, if liquidation was 
begun after August 10, 1935, and before January 1, 1936, the provisions of the 
1934 Act as amended will govern in the case of a calendar year corporation or 
of a fiscal year corporation with a year beginning in 1935 after August 10. 


The new law requires that for the purpose of this provision the following 
requirements must be complied with: 


1. The corporation receiving such property was on the day of the adop- 
tion of the plan of liquidation and has continued to be at all times until the 
receipt of the property the owner of the stock (in such other corporation) 
possessing at least 80 per cent of the total combined voting power of all 
classes of stock entitled to vote and at least 80 per cent of all other classes 


of stock (except non-voting stock which is limited and preferred as to divi- 
dends), and was at no time on or after the date of the adoption of the plan 
of liquidation and until the receipt of the property the owner of a greater 
percentage of any class of stock than the percentage of such class owned at 
the time of the receipt of the property. 


2. The distribution is in complete cancellation or redemption of all its 
stock and the transfer of the property occurs within the taxable year; or 


3. The distribution is one of a series of distributions in complete liqui- 
dation in accordance with a plan to be completed within a period of three 
years from the close of the taxable year during which the first distribution 
is made under the plan. 

By provision of Section 113(a)(15) the property received in such a liqui- 
dation will have the same basis in the hands of the parent as it would have 
in the hands of the transferror, applicable for depreciation and depletion pur- 
poses as well as in determining gain or loss upon sale or other disposition of 
the property. 


Capital Gains to Individual Shareholders upon Complete Liquidation 


The new law provides (Section 115(c)) that in case of complete liqui- 
dation where individual shareholders receive distributions in excess of the 
basis of their shares, such gain is to be treated as a capital gain, to which 
the holding period percentages are to be applied in the same manner as in 
the case of losses upon liquidation. 


Capital Gain upon Sales of Securities Acquired in “Wash” Sales Transactions 


It is also provided that for the purpose of ascertaining the period during 
which a taxpayer has held stock or securities acquired in a so-called wash 
sale, under the capital gains and losses provisions, there shall be included 
the period for which the taxpayer held the stock or securities, the loss from 
the sale or other disposition of which was not deductible (Section 117(4)). 


Withholding 


Since the rates of normal tax upon non-resident alien individuals and 
non-resident foreign corporations not engaged in trade or business and hav- 
ing no office or place of business in the United States, have been changed, 
the withholding rate in the case of such foreign corporations will be 15 per 
cent from July 1, 1936, except as to dividends where the rate will be 10 
per cent and in the case of corporations organized under the laws of a con- 
tiguous country the rate may be reduced to not less than 5 per cent by 
treaty (Section 144). 

The rate of withholding upon non-resident alien individuals is 10 per 
cent except that such rate will be five per cent if the non-resident alien is a 
resident of a contiguous country (Section 143(b)). 

There are further exceptions with respect to interest from tax-free 
covenant bonds covered in Sections 143 and 144. 
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A non-resident alien individual engaged in trade or business in the United 
States or having an office or place of business therein is taxable at the same 
rates as individual citizens or resident corporations but only upd¢n income 
from sources within the United States (Section 211). 

A foreign corporation engaged in trade or business within the United 
States or having an office or place of business therein, is required to pay a 
normal tax of 22 per cent instead of the normal tax and is not subject to the 
surtax on undistributed profits (Section 231). 


Deduction for Taxes 


All the former provisions for the deduction of taxes are continued in 
the Revenue Act of 1936. In the case of corporations, however, a further 
deduction is allowed for excess profits paid or accrued in the taxable year in 
computing the income subject to normal tax and the surtax on undistributed 
profits (Section 23(c)(1)). 

Net income for the purpose of the surtax is computed without deduction 
of income or excess profits taxes (Section 402). 


Consolidated Returns 


The definition of “affiliated group” has been enlarged by including in 
the term “railroad” a street, suburban or interurban railway Section 141(d). 
In cases where consolidated returns are filed which include one or more 
corporations in receivership or bankruptcy, if the common parent -cor- 
poration of the affiliated group would, if filing a separate return be exempt 
from the surtax upon undistributed profits because it is in bankruptcy or 
receivership, then the entire affiliated group is exempt from such surtax. 
But if the common parent corporation would not be so exempt, the group is 
not exempt from the surtax even though one or more of the subsidiaries 
may be in bankruptcy or receivership. (Section 141(j) ). 


Mutual Investment Companies 


The 1936 Act makes an important distinction with respect to this type 
of organization. 

Section 13(a)(2) provides that the credit allowed for dividends for the 
purpose of computing the normal tax net income in the case of corporations 
shall not be allowed in the case of a mutual investment company, but Sec- 
tion 13(a)(3) provides that for the purpose of computing the normal tax 
net income a mutual investment company shall receive credit for dividends 
paid. In the case of ordinary corporations such credit is° allowed for the 
purpose of the surtax on undistributed profits only. 

However, mutual investment companies do not receive the benefit of 
the dividend carry over provision contained in Section 27(b) which permits 
ordinary corporations, if the dividends paid during the taxable year are in 
excess of the adjusted net income of such year to carry over to two succeed- 
ing years such excess if in such years the dividends paid are less than the 
adjusted net incomes of such years. 
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A mutual investment company is defined by Section 48(e) to be any 
corporation (whether chartered or created as an investment trust or other- 
wise) other than a personal holding company as defined in Section 351, if 


(a) It is organized for the purpose of, and substantially all its business 
consists of, holding, investing, or reinvesting in stock or securities ; 
and 

(b) At least 95 per centum of its gross income is derived from dividends, 
interest, and gains from sales or other disposition of stock or securi- 
ties; and 

(c) Less than 30 per centum of its gross income is derived from the 
sale or other disposition of stock or securities held for less than six 
months; and 

(d) An amount not less than 90 per centum of its net income is distri- 
buted to its shareholders as taxable dividends during the taxable 
year; and 

(e) Its shareholders are, upon reasonable notice, entitled to redemption 

of their stock for their proportionate interests in the corporation’s 
properties, or the cash equivalent thereof less a discount not in ex- 
cess of 3 per centum thereof. 
Limitations—Despite the above provisions a corporation shall not 
be considered as a mutual investment company if, subsequent to a 
date thirty days after the date of the enactment of this Act, at any 
time during the taxable year— 

(a) More than 5 per centum of the gross assets of the corporation, taken 
at cost, was invested in stock or securities, or both, of any one cor- 
poration, government, or political subdivision thereof, but this limi- 
tation shall not apply to investments in obligations of the United 
States or in obligations of any corporation organized under general 
Act of Congress if such corporation is an instrumentality of the 
United States; or 

(b) It owned more than 10 per centum of the outstanding stock or securi- 
ties, or both, of any one corporation; or 

(c) It had any outstanding bonds or indebtedness in excess of 10 per 
centum of its gross assets taken at cost; or 

(d) It fails to comply with any rule or regulation prescribed by the Com- 
missioner, with the approval of the Secretary, for the purpose of 
ascertaining the actual ownership of its outstanding stock. 


Sale of Oil and Gas Properties 


There is a special provision in Section 105 to the effect that in the case 
of the bona fide sale by an individual of any oil or gas property or any inter- 
est therein, where the principal value has been demonstrated by prospecting 
or exploration or discovery work done by the taxpayer, the surtax on the 
profit attributable to such sale shall not exceed 30 per cent of the selling 
price of such property or interest. It is to be noted that this applies only 
to individuals. This limitation of tax is a revival of a provision in the Rev- 
enue Acts prior to the Revenue Act of 1934 in which it was dropped. 


Common Trust Fund 


This is defined as a fund maintained by a bank exclusively for collec- 
tive investment and reinvestment of moneys contributed thereto in its capac- 
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ity as a fiduciary, in conformity with rules and regulations of the Board of 
Governors of the Federal Reserve System pertaining to the collective invest- 
ment of trust funds by national banks (Section 169). 

The purpose is to avoid the possibility that the income from the invest- 
ment of such funds shall be taxed as in the case of an association. The in- 
come of each trust fund is to be reported on the same basis as in the case 
of an individual. The returns must be filed by the bank and show income, 
deductions and the proportionate share of each participant. The with- 
drawal of a participant is treated as a sale or exchange of such interest by 
the participant. 


Surtax on Corporations Formed or Availed of for the Purpose of 
Preventing the Imposition of Surtax upon its Shareholders, 
Through the Medium of Accumulating Profits 

In addition to the normal tax and surtax on undistributed profits, Sec- 
tion 102 imposes upon such corporations a tax of 15 per cent of the retained 
net income not in excess of $100,000, plus 25 per cent of the amount of the 
retained net income in excess of $100,000. 

In the case of such corporations not subject to the surtax on undistri- 
buted profits, the surtax under Section 102 is 25 per cent of the amount of 
retained net income not in excess of $100,000, plus 35 per cent of the amount 
of the retained net income in excess of $100,000. 


Surtax on Personal Holding Companies 


Under Section 351(a) the rates now range from 8 per cent on undistri- 
buted adjusted net income not in excess of $2,000 to a maximum of 48 per 
cent of such income in excess of $1,000,000. 

In general corporations exempt from income tax, banks and trust com- 
panies and life insurance and surety corporations are excluded as personal 
holding companies. 

The definition of a personal holding company remains substantially the 
same as in Section 351 of the 1934 Act. 

While the personal holding company tax and the tax on corporations 
improperly accumulating surplus may be avoided if all the shareholders 
include at the time of filing their returns their pro rata shares of the adjusted 
net income as defined in the respective sections, this is only so if at least 90 
per cent of such income is included in the returns of shareholders other than 
corporations. It is interesting to note that the Committee of The New York 
State Society of Certified Public Accountants made a somewhat similar 
recommendation to the Finance Committee of the Senate with respect to 
the undistributed profits of ordinary business corporations, but this was not 
acted upon. 

Basis of Property Acquired in a Reorganization 


Section 113(a)(7) makes an important change with respect to the basis 
to a corporation of property acquired in a reorganization. The 1934 Act 
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provided that ii, immediately after the transfer an interest or control in such 
property of 50 per cent or more remained in the same persons or any of 
them, then the basis should be the same as it would be in the hands of the 
transferror. The new section provides that the basis shall remain the same 
regardless of the percentage of control remaining in the same persons. Thus 
no stepped-up basis will be allowed except insofar as effected by recognition 
of gain or loss under the law applicable to the year in which the transfer 
was made. 

However, Section 113(a)(16) provides that if property was acquired 
after February 28, 1913, in any taxable year prior to January 1, 1936, and the 
basis of such property for the purpose of the Revenue Act of 1934 was 
prescribed by Section 113(a)(6), tax free exchanges, 113(a)(7), transfers to 
controlled corporations, and 113(a)(8) property acquired by the issuance of 
stock or as paid-in surplus, then the basis shall be the same as the basis 
prescribed in those sections of the 1934 Act. 


Capital Stock Tax 
This tax remains in force, except that the rate is changed to $1 per $1,000 
of declared value instead of the $1.40 rate of the 1935 Act. The taxpayer 
will have an election to declare a new capital stock value in the return for 
the year ending June 30, 1936. 


Excess Profits Tax 

The tax rates imposed by Section 106 of the 1935 Act remain in effect, 
but the deduction of income tax in computing the amount of excess profits 
is not permitted. 

Other Taxes 

Furs—The tax on furs is reduced from 10 per cent to 3 per cent and the 
exemption of 75 is eliminated as to articles sold after the date of enactment 
of the 1936 law. 

Jewelry—The iewelry sales tax is repealed as to all sales after the date 
of enactment of the 1936 law. 

The Windfall Tax-——This tax colloquially called the “Windfall Tax” is 
covered by Section 501 to 506 under Title III. 

It reaches three types of so-called enrichment, namely: 

1. Taxes shifted to vendee but not paid by the vendor. 

2. Taxes shifted to vendee for which he is reimbursed by his vendor, 

but passed on by the vendee to his customers. 

3. Refunds or credits of taxes shifted to others. 

This tax applies with respect to taxable years ending during the calendar 
year 1935 and to subsequent taxable years. 

Returns are required from every person (including corporations) who 
may be liable for the tax, whether or not he is so liable. The returns are to 
be filed, for any taxable year ended prior to the date of enactment of the 1936 
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law, and the total amount of such taxes paid, not later than the fifteenth day 
of the third month after such enactment. 

In all other cases the return is to be filed not later than the fifteenth day 
of the third month after the close of the taxable year. The rate of the tax 
is 80 per cent of the amount of the taxes passed on but not more than the net 
income for the taxable year. 


A. A. A. Refunds 


Provision is made in Section 602 for refunds of processing taxes to hold- 
ers of floor stocks on January 6, 1936 if filed prior to January 1, 1937. 

Sections 901-905 and Section 915 of the 1936 law makes provision for 
refunds to processors of A, A. A. taxes if claims are filed after the enact- 
ment of the law and prior to January 1, 1937. A Board of Review is created 
to review such claims and no refund is allowable unless it is established to 
the satisfaction of such Board that the tax has not been passed on. 

The Act contains provisions for appeal from the decision of the Com- 
missioner to the U. S. District Courts and the Court of Claims in all cases 
except as to amounts collected as processing tax. In the latter cases if the 
claimant is not content with the decision of the Commissioner of Internal 
Revenue, he may file a petition with the Board of Review, and a further 
appeal to the Circuit Court of Appeals. 


Pres: cuted at the Third Annual Regional Chapter Conference % a New York State Society of Certified 
Public Accountants held at Skaneateles, New York on June 26-27, 
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The Function of the Law Bureau of the 
Department of Taxation and Finance 
in the Administration of the Tax 
Laws in New York State 


By Seru T. Coit 


ITH the merger of the tax administration functions of the State of New 

York into the State Tax Department on July 1, 1921, virtually all of 
the State’s tax activities were concentrated in that Department. This was 
followed by the addition to the Department of the Division of Finance, 
which, among other things, included all of the functions of the old office of 
State Treasurer, and there were thus consolidated all of the financial affairs 
of the State, aside from those vested in the Department of Audit and Control, 
headed by the State Comptroller. The Division of Finance was added in the 
reorganization of the State government and the consolidation of State de- 
partments, which carried into effect the constitutional amendment submitted 
in 1925, and which became effective on January 1, 1927. The Department 
then became known as the Department of Taxation and Finance. It is divided 
into three parts, namely, the Division of Taxation, which is headed by the 
State Tax Commission, the Division of the Treasury, which is headed by 
a Deputy Commissioner, and the Division of Motor Vehicles, which is headed 
by the Commissioner of Motor Vehicles. The head of the Department is 
the Commissioner of Taxation and Finance, who is responsible for the ad- 
ministration of all of the divisions, and is a member of and chairman ex-officio 
of the State Tax Commission. The Division of Taxation is divided into a 
number of bureaus, including the Personal Income Tax Bureau (which 
administers the unincorporated business and the State and National bank 
income taxes, as well as the personal income tax); the Corporation Tax 
Bureau; the Bureau of Local Assessments, Land Tax, Equalization and 
Special Franchise Tax; the Transfer and Estate Tax Bureau; the Motor 
Fuel Tax Bureau; the Beverage Tax Bureau; the Stock Transter Tax 
Bureau, and the Milk Tax Bureau. 

In addition, there are three bureaus that serve the Department as a 
whole—the Administration Bureau, the Bureau of Research and Statistics, 
and the Bureau of Law. 

My purpose in addressing you is to give you an idea of the manner in 
which the Bureau of Law functions. 

At the outset, it should be observed that there is not a conflict of duties 
between the Bureau of Law and the State Department of Law, which is 
headed by the Attorney General. The Attorney General is the chief law 
officer of the State, and the work of the Bureau of Law of the Department of 
Taxation and Finance is carried on in complete harmony with him. Ar- 
rangements exist whereby there is a mutual sharing of views upon the 
various intricate legal problems which arise from time to time affecting 
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questions of taxation and finance, and not infrequently formal opinions of 
the Attorney General are sought for the guidance of the officials of the 
Department of Taxation and Finance. 

The personnel of the Bureau of Law is composed of specialists in the 
legal fields of taxation and finance, and is constantly engaged in research 
and the rendition of opinions to administrative officials of the Department, 
as well as to taxpayers and the public at large. Many of the formal opinions 
of the Bureau of Law are published in the State Department reports and 
in the various tax services, in which manner they are made available for the 
legal and accountancy professions. 

An attempt to enumerate the various phases of the work of the Depart- 
ment of Taxation and Finance which call for the procurement of legal 
opinions from the Bureau of Law would unduly trespass upon the time at 
my disposal. In the field of general property taxation, numerous questions 
arise daily with relation to the assessment of property, the collection of 
taxes, the levying of local assessments, special franchise taxation, certiorari 
procedure, equalization review, exemption from taxation, etc. 

In the case of corporation taxes, the work of the Bureau of Law is 
largely confined to the rendition of opinions interpreting the statute. 

Under the Personal Income Tax Law, the Bank Tax Acts and the 
Unincorporated Business Income Tax Law, the Bureau renders interpretative 
opinions, consults with regard to the official regulations and passes upon 
such of the cases where applications for revision are made as ultimately 
go to the courts. 

What has been said with respect to the Income Tax Bureau also applies 
in general to the work of the Bureau with respect to the stock transfer, 
mortgage, motor fuel, alcoholic beverages and milk tax provisions. 

The set-up with respect to death taxes is somewhat different. These 
taxes are assessed by the surrogates of the respective counties, and the Tax 
Commission appears in the assessment proceedings as a litigant representing 
the State. It is, therefore, necessary to have a legal representative in each 
county of the State to represent the Tax Commission in such matters. 
These attorneys function under the direction of the Transfer and Estate Tax 
Bureau and the Bureau of Law. All litigation under the death tax laws is 
handled by the Department, and nearly all of the appeal work in the higher 
courts is handled directly by the staff of the Bureau of Law. 

An important part of the work of the Bureau of Law has to do with 
motor vehicles and motor trathe. The.Deputy Commissioner in charge of the 
Bureau of Law acts as counsel to the Commissioner of Motor Vehicles, and 
in that capacity passes upon innumerable questions relating to the registration 
of motor vehicles, motorcycles and trailers, the licensing of operators and 
chauffeurs, the interpretation of the rules of the road, the suspension and 
revocation of registrations and licenses, the equipment of motor vehicles, and 
other details. 

All departmental legislation is prepared in the Bureau of Law, which also 
advises the Legislature and the Governor with respect to bills originating 
from other sources affecting the laws under which the Department operates. 
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The Bureau of Law operates the largest collection agency in the State. 
After the administrative bureaus of the Department have exhausted their 
resources in an effort to collect taxes, delinquent taxpayers are referred to the 
Bureau of Law for further proceedings. These take the nature of garnishee 
proceedings, supplementary proceedings, warrant procedure, receiverships, 
bankruptcy claims, etc. The Bureau for the current fiscal year will collect 
approximately $750,000 in this manner. It is of interest to note that among 
the worst offenders, so far as nonpayment of taxes is concerned, are the 
moving picture stars. 

The skeleton outline which has been given presents a broad view of the 
legal activities of the Department of Taxation and Finance, but, of course, 
does not include innumerable matters of detail. 

Although the average accountant seldom comes into direct contact with 
the staff of the Bureau of Law, his work is often subjected to the scrutiny 
of that Bureau. A knowledge of legal principles is essential to the skillful 
practice of accountancy, and most accountants who practice in tax matters 
have been found to be well grounded in the law of taxation. 


This brings to mind a subject that I know will be of interest to this 
gathering. For some time the State Tax Commission has had under con- 
sideration the inauguration of practice requirements similar to those relating 
to practice before the United States Treasury Department. At present, 
there are no restrictions, so far as practice before the Department of Taxation 
and Finance is concerned, and any one may represent a taxpayer. Likewise, 
there are no means of debarring from practice persons who may have been 
found to be undesirable, either because of lack of trustworthiness or inade- 
quate educational attainments. 

There should be the utmost feeling of confidence on the part of State 
administrative officials toward those who practice before them, just as much 
as there should be the greatest feeling of confidence toward State officials by 
the practitioners. 

An expression of views by your organization or its officers in respect to 
the desirability of the establishment of a Tax Department Bar would, I am 
sure, be welcomed by the State Tax Commission, and, in the event that it 
should de determined to establish one, I know that the Commission would 
wish to consult with a committee of The New York State Society of Certified 
Public Accountants before promulgating the rules and regulations that 
would provide the machinery and set up the several requirements. 

It would seem that attorneys at law and certified public accountants, 
members of both of which groups are licensed by the State, might be 
admitted to practice pro forma upon the filing of an application, but that in 
the case of others not licensed by the State, whose qualifications are not so 
readily ascertainable, a somewhat stricter procedure would have to be 
followed. 

Included in any regulations that might be adopted should be a code of 
ethics, setting forth in some detail what practitioners might and might not 
do in representing their clients. There is probably no field in which the 
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opportunities and temptations to resort to improper practices are greater 
than in the field of taxation, and it is therefore of the highest importance 
that practitioners should be educated along ethical lines and should be 
subject to strict discipline. 

Numerous cases have come to my attention in which it has been 
alleged that taxpayers have been imposed upon and mulcted of unconscionable 
fees for services in comparatively simple matters, especially where the fees 
have been on a contingent basis. Recent investigations in the domains of 
racketeering and gambling have aroused suspicions as to the practices in- 
dulged in by tax representatives of those who prey upon the public. In 
order to be permitted to represent taxpayers before the State authorities 
charged with the administration of tax laws, attorneys, accountants and other 
agents should be of unquestioned integrity and good moral character. They 
should also have a sufficient education and be well-grounded in their knowl- 
edge of tax laws, accounting methods and other matters essential to properly 
representing their clients. 

The problem of taxation takes on a greater significance at the present time 
than it ever has before owing to the fact that the citizen is being called upon 
to make contributions toward the support of government far in excess of 
those which have been exacted at any time previously in the history of the 
nation. Increased taxes, of necessity, have a profound effect on the nation’s 
economy. It is therefore essential that tax administration should be of the 
highest caliber and that everything possible should be done to insure equality 
of burden, which requires that there should be a circumspect enforcement 
of taxing statutes and the prevention of tax evasion by strict enforcement 
not only of the civil but also of the criminal law. 

Your organization is responsible for the maintenance of the ethics of 
the accountancy profession in the same manner that the Bar Associations 
are responsible for the maintenance of the ethics of the legal profession. As 
an organization, you should be an important aid to taxing officials, and 
there should be the greatest possible degree of cooperation with them. I 
know that such has been the disposition of your organization at all times. 
The suggestion which I desire to make is that the opportunities for effec- 
tive cooperation may be amplified. With that in view, it would seem to 
me that The New York State Society of Certified Public Accountants might, 
with propriety, establish a committee for the purpose of contacting the 
Department of Taxation and Finance in order that means of greater co- 
operation may be developed. Meetings at intervals between such a com- 
mittee and the State Tax Commission and other officials.of the Department 
of Taxation and Finance would be productive of much good and would, I 
believe, materially enlarge the sphere of usefulness of your Society, at the 
same time bringing substantial benefits to the public and to your membership. 


Presented at the Third Annual Regional Chapter Conference of The New York State Society of Certified 
Pubiic Accountants held at Skaneateles, New York on June 26-27, 1936. 
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The Trend of Federal and State Control 


of Transportation Carriers 
By ProFessor CHARLES LEE RAPER 
Railroad Carriers 


E have had the transportation carrier, in some form, with us since the 

beginning of the country. We have had the railroad carrier as our 
chief transportation agent for more than one hundred years. It was not until 
1887 that the Federal government entered upon the task of regulating the 
interstate movements of the railroads. And state regulation of railroad opera- 
tions prior to this date had not reached the stage of success, even though 
much effort had been put into the attempts as early as 1870. 

Two ideas emerged clearly out of these attempts. One was that a rail- 
road is a quasi-public corporation, even though its ownership be entirely pri- 
vate and its operation be solely for the interest of the stockholders. This 
idea was made unmistakably clear by the United States Supreme Court in 
several decisions about 1876. 

The other idea was that regulation of a railroad which operates in inter- 
state commerce as well as in intrastate commerce cannot be effective by a 
state alone. ‘The foundations of our government, Federal and state, are such 
that effective regulation of the railroad carrier can only be by the Federal 
government regulating the carrier’s movements across state lines and by the 
state regulation of its movements solely within the boundaries of a single 
state. This idea has been restated and reemphasized a good many times since 
the passage by Congress of the Interstate Commerce Act of 1887. 


The railroad carriers have been under the regulation of the Interstate 
Commerce Commission now for nearly fifty years. During the first twenty 
years of this period, the Commission slowly came into power. For the last 
thirty years, its power over operation, accounts, finance, and rates has been 
vitally important and even all-controlling. 

For a good many years the traffic of our railroads was largely local and 
intrastate. During this time there was little need for Federal regulation. 
Now for thirty or forty years their movements have been largely interstate, 
approximately ninety per cent. During this time, state regulation has become 
less and less important and Federal regulation more and more important. 

I think it can be accurately said that the Interstate Commerce Commis- 
sion has been throughout its life, of nearly fifty years, a non-partisan body, 
and that it has rendered an important governmental service. No one has 
questioned the honesty or the integrity of its members. Their tasks have 
been large and at times very complicated; and their record of achievements 
has been a large one. 

The Commission has, of course, been subject to the limitations of the 
original Commerce Act and the amendments, which have been made to it 
through the years; and also to the limitations of the Federal Constitution as 
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interpreted by the United States Supreme Court. It has also been limited 
by the instructions as given by Congress in specific acts, which have required 
the Commission to control the railroads in certain matters not included, 
directly or by implication, in the Commerce Act or its amendments. 

Congress has increasingly and continuously placed limitations and bur- 
dens on the rail carriers, in addition to those enumerated in the Commerce 
Act or its amendments. Special acts dealing with safety of operation, hours 
of work on the part of operating labor, valuation of railroad property, privi- 
lege of railroad-owned ships in the Panama Canal, car service, and retirement 
provision for operating workers, have in a large measure restricted railroad 
management and added to the costs of supplying transportation service. 

The tendency of Commission regulation and of Congressional control of 
our railroads has been toward more and more limitations upon the railroad 
management and also toward higher and higher costs of operation. I think 
it can be accurately said that the railroads in the United States have come 
to be regulated too much and too rigidly; and that the burdens placed upon 
them by the government have become too large. 


Motor Carriers 


The story of government control of our rail carriers is more or less a 
familiar one. Its outlines are reasonably clear. Government regulation and 
control of the motor carriers is now in the process of beginning. 

The Motor Carrier Act passed by Congress on August 9, 1935, was the 
culmination of important effort covering eight years. It sets up Federal 
regulation of commercial motor carriers operating in interstate and foreign 
commerce. 

This Act becomes Part IT of the Interstate Commerce Act. Every motor 
carrier for commercial purposes is to become a part of the national control 
of transportation facilities. No longer will we have a transportation system 
divided into two parts—railroad and motor—with one part thoroughly regu- 
lated and the other part not regulated at all. 


The Reasons for Federal Regulation of Motor Carriers 


I think it is accurate to say that the depression and its effects have 
greatly speeded the establishment of Federal control of the motor carrier. 
For several years prior to 1930 the traffic was large, and there was abundance 
for the railroad and the motor carrier. During this period there was no 
surplus of transportation facilities, even though these facilities were in the 
process of large expansion. 

The crash of 1929 expressed itself along many lines of activity and traffic, 
and the carriers received the shock from practically all directions. A shrink- 
age of business at any spot hit the carriers, especially the rail carriers, with 
their large investment and their high and inelastic costs of operation. Before 
1929 the railroads were losing some of the very large volume traffic—coal. 
The use of oil, gas, and hydro im the place of coal for the production of power 
or heat was in the process of important expansion; and a new type of steam 
boiler and engine was beginning to produce power or heat out of a smaller 


amount of coal. The railroad industry was taking on something of a condi- 
tion of sickness, just as the coal industry was; it was permanently losing very 
important traffic. 

Some of the forces which were driving to diminish the traffic and income 
of the rail carriers were causing the motor carriers to grow and multiply. In 
1929, intercity motor trucks transported 4.2 per cent of the domestic freight, 
on a ton-mileage basis, excluding that which moved in the coastwise and 
intercoastal trades. Three years later, they were transporting 9.4 per cent of 
this freight; on a tonnage basis, they were hauling 23.8 per cent. And the 
motor carrier traffic, on both a tonnage and a ton-mileage basis, has had 
very important growth since 1932. 

This has meant a large shrinkage in railroad freight and a larger one in 
railroad income; much of the traffic kept by the railroads has moved at rates 
reduced because of motor carrier competition. 

By 1929, we had in the United States approximately 300,000 miles of 
trunk highways, connecting all the important centers and largely paralleling 
the railroads. In 1929, thousands of commercial motor carriers were moving 
from city to city over these highways. This number has had a vast growth 
since that time. During some of this time these vehicles have not paid suf- 
ficiently for the use they have made of the highways or for the damage done 
to them. 

The passenger motor carrier has had some growth since the depression 
set its forces to work, but the fact that this carrier has needed considerable 
capital to perform its intercity services, and the fact that state regulation 
has kept out some competition and has enforced certain responsibility to the 
public, have generally caused the organization and management to be larger, 
more efficient, and more responsible than has been the case with commercial 
motor carriers of freight. The competition which the intercity buses have 
brought to the railroads has, therefore, been less of a cut-throat type than 
that of the intercity commercial trucks. 

The motor carrier of freight has had in the main a small organization. 
Motor trucks for commercial purposes have become very numerous. It has 
been easy for a new carrier to enter the field. A few dollars have been suf- 
ficient to make the first payment on a vehicle, and practically no skill as a 
carrier has been required of the new entrant. Financial responsibility for the 
protection of the shipper and the public has generally not been required, and 
frequently has not existed. Many shippers have been eager to secure low 
transportation rates and have met the truckman half-way. Many men 
forced out of jobs by the depression have become motor carriers of freight. 
Their eagerness for traffic and the shipper’s desire for low rates have been 
the driving forces leading the intercity motor carrier of freight into a con- 
dition of cut-throat competition, of lower and lower rates, and of financial 
instability and chaos. 

The motor truck, from its very nature, has had a distinctive service to 
render the shipper and the buyer. It has been able to deliver smali shipments 
over considerable distances in a shorter time than the rail carrier. It has 
supplied a complete transportation service, taking the goods all the way from 
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the door of the shipper to the door of the receiver. Its service has been very 
flexible, ready to move at almost any hour of the day. Within an area of 50 
to 75 miles from the shipping point, its superiority over the railroad as a 
carrier of small loads has been proven time and again. 

Hand-to-mouth buying of small quantities of goods, a habit which has 
become very prevalent among merchants and even manufacturers, calls for 
the intercity motor carrier of freight; motor carriers and effective highways 
have been the chief factors in creating this hand-to-mouth buying habit. 

The motor carrier, especially of freight, has become a vital and a neces- 
sary instrument in our business and our life. It has, therefore, become a 
public utility or a semi-public utility, and the public interest calls for its 
regulation both by the states and by the nation. The state governments 
have spent large sums for the construction and maintenance of trunk high- 
ways, in very considerable part for the use of the intercity motor carriers. 
The Federal government has also made large investments in these highways. 

In 1932 there were approximately 41,000 common carrier trucks operat- 
ing from city to city, and about 162,000 contract carrier trucks. The com- 
mon carriers hauled about twenty per cent of the intercity traffic, on a ton- 
mileage basis; the contract carriers, about thirty per cent; the private carriers, 
about fiftv per cent. By the summer of 1935, the common carriers and con- 
tract carriers had a combined figure of approximately 325,000 vehicles; 
and the private carriers, perhaps as many as 400,000. 

The interstate part of the ton-mileage of these fleets of motor carriers 
ranges from twenty per cent to twenty-five per cent. If the private carriers’ 
ton-mileage is excluded, the interstate part becomes more than twenty-five 
per cent; the private carrier has a shorter haul than the common carrier or 
the contract carrier. 


State Regulation of Motor Carriers 


In 1933, forty-seven states had some kind of regulation of the motor 
common carrier of passengers over regular routes between fixed termini; and 
thirty-four states, over irregular routes. Forty-two states had some regu- 
lation of the motor common carrier of property over regular routes; and 
thirty-four states, over irregular routes. The states which had no regula- 
tion of common carriers of freight were Connecticut, Delaware, New Jersey, 
New York, Rhode Island, and Nebraska. In five of these states the inter- 
state part of the ton-mileage was so large that state regulation of the intra- 
state traftic could not be effective without Federal regulation of the interstate 
traffic, 

The efforts of the states to regulate commercial motor vehicles cover 
a good many years, and they have varied widely until 1932. Since that time, 
the tendency of state regulation has been toward expansion and toward uni- 
formity. During the next year, ten states de novo established regulation of 
contract motor carriers and private motor carriers; and nine states strength- 
ened their regulation of these classes of carriers, 

In thirty states, common carriers by motor, passenger, or freight are 
regulated in the same manner as the railroads. Several of the states have 
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applied the same regulation to the common carrier, the contract carrier, or 
the private carrier of passengers or property without distinction, and whether 
they operate over regular routes or irregular routes. 

Since 1931, state regulation has conformed to the provisions of regulation 
approved by the United States Supreme Court in its decisions on contract 
carriers, particularly the Frost Case (1926), Smith vs. Cahoon (1931), and 
Stephenson vs. Binford (1932). The Court, in the Frost Case, said that a state 
may not so regulate a contract motor carrier as to compel him to become 
a common carrier against his will. In Smith vs. Cahoon, the state is required 
to separate the common carrier and the contract carrier in matters of taxa- 
tion on a mileage basis and insurance against liability. In Stephenson vs. Binford, 
a state may require a permit of a contract carrier before he can operate on 
its highways, and through it control the conditions of his operation. 

That some of the states have been reasonably successful in the regula- 
tion of motor carriers of passengers operating in intrastate commerce can be 
asserted with some accuracy. The task has been relatively simple, certainly 
for the vehicles operating over regular routes and between fixed termini; 
and such vehicles constitute the great majority. The tasks involved in the 
regulation of motor trucks operating in intrastate commerce have been diffi- 
cult, and the success of state regulation has been for the most part insignifi- 
cant. The nature and variety of their operations and the fact that there are 
three distinct types of motor carriers of property—the common carrier, the 
contract carrier and the private carrier—each with its own legal rights and 
obligations, have made their regulation by the states a difficult, if not an 
impossible, task. 

In several states, as, for example, New York and New Jersey, a large 
part of the passenger-mileage or ton-mileage of motor carriers has been in 
interstate commerce. This has made it impossible for state regulation to 
do more than exercise some control over the safety of operation over the 
highways. The United States Supreme Court in 1925, in the Buck Case and 
in the Bush Case, ruled that state regulation of interstate motor carriers 
could not go beyond the action of protecting its highways and their users. 


Regulation of Motor Carriers in Europe 


The motor carrier in the European countries did not become an im- 
portant instrument of transportation until five or six years ago. It was the 
depression which caused it to grow into a thing of importance both to the 
shipper and to the public. In Europe, as in this country, the forces set at 
work by the depression stimulated the growth of the motor carrier at a time 
when traffic was shrinking; and the railroads, with their large investment 
and high and inelastic costs of operation, received the shock of important 
reduction in the traffic and their income. The fact that the government in 
each of the European countries is vitally interested in the prosperity of its 
railroads, whether public or private, caused it to put forth immediate effort to 
regulate the new carrier. Since the beginning of 1933, regulation of the 
commercial motor carrier has become general throughout Europe; and this 
regulation covers equipment, services, rates, and safety of operation. 
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Analysis of the Motor Carrier Act 


The purpose of the Act is to regulate commercial motor carriers so as 
to preserve their inherent advantages, and to promote adequate, efficient, 
and economical services by them at reasonable rates. The regulation covers 
common carriers, contract carriers, and private commercial carriers engaged 
in interstate and foreign commerce. This means transportation by motor 
entirely or by motor in part and by rail, water, or express in part. 

The Act makes it distinctly clear that Federal regulation will in no way 
affect the power of the states to authorize motor carriers to operate in intra- 
state commerce and to regulate all their intrastate movements, or their 
power to tax all motor vehicles. 


General Powers and Duties of the Interstate Commerce Commission 


The Interstate Commerce Commission is authorized to carry out the 
provisions of the Act and to set up the necessary administrative machinery, 
rules, and regulations. The Commission’s general powers and duties are as 
follows: 


1. Common Carrier. The Commission has the authority to establish reason- 
able requirements for the common carriers by motor in the matter of their 
services; uniformity of accounts, records, and reports; qualifications of em- 
ployees and their maximum hours of service; condition of the vehicles and 
the safety of their operation. 


2. Contract Carrier. The Commission’s power over the contract carrier is 
the same as over the common carrier, except as to the services. It is not 
authorized to set up requirements on the services of the contract carrier. 


3. Private Carrier for Commercial Purposes. Over the private commercial 
carrier the Commission has no power except possibly over safety of opera- 
tion. If, after investigation, the Commission finds that safety calls for regu- 
lation of the private carrier, it may establish requirements to promote safety 
of operation; and to this end it may fix the qualifications and hours of 
service of the employees and the standards of equipment. 


Requirements of the Motor Carriers 


The important requirements of motor carriers, as specified in the Act, 
are as follows: 

1. Certificate. A certificate of public convenience and necessity is required 
of each common carrier by motor. No certificate may be issued to a common 
carrier of passengers over other routes than the regular: route or routes 
and between fixed termini, except as authorized by the Motor Carrier Bureau. 
The common carrier may, however, add to his equipment as his business 
and the public interest require. Operation on June 1, 1935, will be sufficient 
proof of public convenience and necessity. 


2. Permit. No contract motor carrier may operate without a permit from 
the Motor Carrier Bureau; and the permit must cover the scope of his opera- 
tions. He may add to his equipment as his business and the public interest 
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call for enlargement. If he was in bona fide operation on July 1, 1935, he 
will need to offer no further proof of his capacity and responsibility. 

No operator may have both a certificate and a permit, unless the Bureau 
is convinced that the public interest would be served by such dual operation. 


3. Surety Bond or Insurance Policy. A surety bond or an insurance policy 
is required of all holders of certificates and permits, for protection for death 
or for loss or damage to property. 


4. Rates. The Commission must require a common carrier of passengers 
to set up reasonable rates, individual and joint, The common carrier of prop- 
erty must set up reasonable individual rates; he may establish through routes 
and joint rates. No common carrier may grant undue preference to any 
person or locality or make a rebate in any form. The Commission may not, 
however, regulate intrastate rates in order to remove discriminations against 
interstate rates, or for any other purpose. 


5. Tariffs and Schedules. ‘Tariffs by common carriers must be filed with 
the Motor Carrier Bureau and kept open to the public. Contract carriers are 
required to file their schedules and keep them open to the public. They are 
also required to file and make public their minimum charges. No reductions 
in these schedules or charges may be granted except after thirty days notice, 
and a rebate to any shipper is forbidden. 


6. Accounts, Records and Reports. The Commission is to prescribe the 
manner of all reports to it and may prescribe the form of accounts and records. 


7. Size and Weight of Vehicle. The Act lays down no requirements on the 
size and weight of the vehicle. It merely authorizes the Commission to make 
investigation and to report to Congress on the need for such regulation. 


Probable Results of Federal Regulation 


The results will probably be: (1) Tendency toward stabilization of 
motor transportation, certainly interstate motor transportation. (2) Ten- 
dency toward elimination of the weak motor carrier. (3) Tendency toward 
higher rates for motor carrier service. They must pay higher wages for 
shorter hours of work and must supply better equipment and more liability 
protection. (4) Tendency toward important coordination between the rail- 
roads and the motor vehicles. 


Competition or Monopoly 


For many years there has been fairly little railroad competition ex- 
cept at certain points. Public interest in the United States has demanded 
that at the important centers of population and industry railroad competition 
should continue to exist. 

In some parts of the country the theory has been maximum competition 
of motor and motor or motor and rail. In other parts, the tendency has 
been to prevent competition if existing carriers, rail or motor, are supply- 
ing a sufficient amount of transportation at reasonable rates. The general 
tendency has been largely toward monopoly in transportation, that, if the 
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existing carrier is rendering adequate and efficient service, he should be 
protected against carrier competition. 

The new Motor Carrier Act clearly points towards less competition of 
carriers than we have had for some years — certainly in interstate business. 
In the future the nation and many of the states may be inclined to say that, 
if there is sufficient transportation, rail or motor, another motor carrier 
may not come into operation. Texas passed a law in 1931 to the effect that 
all contract motor carriers operating within Texas must secure permits be- 
fore they could operate; and that permits could not be granted unless there 
was proof of need. The United States Supreme Court in 1932, in Stephenson 
vs. Binford, sustained the Texas Act on the grounds of constitutionality. The 
Court ruled that the state has the right to protect its railroads as well as its 
highways — that railroads are fundamentally necessary for dependable trans- 
portation for its citizens. 


Surplus of Transportation 


We now have a surplus of transportation in many parts of the country; 
and this will probably be the condition for years to come. Population growth 
is slowing down materially. We will likely have in this country a practically 
stationary population by 1975. Immigration, which until about twenty years 
ago was a most important factor in our population growth, no longer brings 
foreigners into our midst. There seems to be sufficient reason to think that 
it will not during the next thirty or forty years. ‘ 

A large excess of births over deaths continued for many years to re- 
plenish and multiply our population. But this process of growth seems to 
have nearly come to an end. The excess of births over deaths is now only 
slight. If this continues to be the case for the next three or four decades, 
a certainty unless we have a profound change in our ideals on the size of the 
family, our population will soon come to a stationary point. 

To build more transportation facilities, largely through means of con- 
tributions from the public treasuries, when we now have a large surplus in 
many places, cannot, I think, be justified on economic grounds or on the 
grounds of public welfare. Joint effort on the part of the governments, state 
and Federal, and the private carriers to bring about a reduction in the sur- 
plus of transportation would seem to be an act of wisdom. A certain amount 
of coordination of the different carriers would also seem to be a thing of 
wisdom. 

This surplus of transportation cannot be ignored or forgotten by those 
who have the authority and the responsibility to supply transportation facili- 
ties in part at public expense. To add to the existing surplus, unless the 
need in particular places and sections is unmistakably clear, is to accentuate 
the fierce and wasteful competition between the different carriers, which 
we have had for at least five years. To do this is to spend public monies 
where and when they are not needed in the public interest. 


Presented at the Third Annual Regional Chapter Conference of The New York State Society of Certified 
Public Accountants held at Skaneateles, New York on June 26-27, 19236. 
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TODAY, the handling of payroll 
records requires speedy, efficient 
methods if two important results are 
to be obtained. First, the records 
must be made in sufficient detail to 
permit giving complete reports 
to state and federal government 
agencies. Second, from a stand- 
point of economy, all the records 
should be completed before pay- 
day without additional clerks or 
overtime work by the regular force. 

This particular National Sys- 
tem meets these requirements. It 


provides the data needed for govern- 
ment reports and also overcomes the 
obstacles to fast, efficient payroll 
preparation. All the records are 
made at one operation and, there- 
fore, are the same; the figures are 
machine-printed and easily legible; 
the computations are automatic and 
mechanically accurate. 

Call the local National represen- 
tative. A demonstration of the Na- 
tional Typewriting-Bookkeeping 
Machine for Payroll Records will 
not obligate you in any way. 


THB 
DAYTON, OHIO 
Cash Registers * Typewriting-Bookkeeping Machines * Posting Machines ¢ Bank-Bookkeeping Machines 
Check-Writingand Signing Machines ¢ Analysis Machines * Postage Meter Machines ¢ Correct Posture Chairs 
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